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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Case No. 20030692

Plaintiff/Appellee,
vs.
DANIEL COLLIER,
Defendant/Appellant,

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF THE PROCEEDINGS
This is an appeal from jury verdicts of guilty for assault
against a police officer, a class A misdemeanor, in violation of
Utah Code Ann. Section 76-5-102.4 and interference with arresting
officer, a class B misdemeanor, in violation of Utah Code Ann.
Section 76-8-305, in the Eighth Judicial District Court in and
for Uintah County, Utah, Judge John R. Anderson, presiding.

This

Court has jurisdiction of this appeal pursuant to Utah Code Ann.
Section 78-2a-3(2)(e).
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
Defendant, appearing pro se, seems to be making the
following arguments: (1) he was denied due process because his
trial counsel did not request several jury instructions be given
that the defendant wanted to be given; (2) the prosecutor
knowingly put on perjured testimony; (3) there was insufficient
evidence upon which the jury could convict; (4) the officers
failed to state that the defendant was under arrest which made

the arrest illegal; and

(5) the State suppressed evidence

favorable to the defense.
In response to the defendant's issues, the State views the
issues as follows:
(1) Should all of defendant's claims be dismissed for
failure to meet his burden of providing an adequate record on
appeal?

As there was no transcript ordered or citation to the

record by the defendant, this Court must assume the regularity of
the proceedings below.

State

v.

Litherland,

12 P.3d 92 (Utah

2000).
(2) Was it error not to give the jury instructions the
defendant claims should have been given?

This court reviews the

trial court's jury instructions under a correctness standard.
However, jury instructions to which a party failed to object at
trial will not be reviewed absent a showing of manifest
injustice. State

v.

Gibson.

908 P.2d 352 (Utah Ct.App. 1995)

(3) Was there sufficient evidence to support the jury
verdict?

In reviewing a challenge to the sufficiency of the

evidence supporting a jury verdict this Court should review the
evidence and all inferences reasonably drawn therefrom in the
light most favorable to the jury verdict.
52 P.3d 1192 (Utah 2002).

State

v.

Fedorowicz,

A jury verdict should only be reversed

if the evidence presented at the trial court is so insufficient
that reasonable minds could not have reached the verdict.

2

State

v.

Holbert,

61 P.3d 291 (Utah Ct. App. 2002).
STATUTES

The statutory provisions pertinent to resolution of the
issues presented on appeal are appended to this brief.

Rule 11

and Rule 24 of the Utah Rules of Appellate Procedure.
STATEMENT OF THE CASE
Defendant was convicted by a jury of assault against a
police officer, a class A misdemeanor, in violation of Utah Code
Ann. Section 76-5-102.4 and interference with arresting officer,
a class B misdemeanor, in violation of Utah Code Ann. Section 768-305 (R. 075-077).

A formal written Judgment was entered on

March 2, 2004 and he was placed on probation for two years, fined
fifteen hundred dollars ($1500), and ordered to serve thirty (30)
days in jail (R. 097-099).
March 4, 2002 (R. 104-105).

He filed his Notice of Appeal on
Defendant's trial counsel was

allowed to withdraw on March 11, 2004 (R. 127-128) and he
proceeds on this appeal pro se.
STATEMENT OF FACTS
There can be no legitimate Statement of Facts as the
defendant has failed to order a transcript of the proceedings in
the trial court.

Rule 24(a)(7) Utah R. App. P. requires that

"All statements of fact and references to the proceedings below
shall be supported by citations to the record...."

The State

requests that the Defendant's Statement of Relevant Facts and

3

other references throughout his brief to the facts and
proceedings below be disregarded and stricken.
SUMMARY OF THE ARGUMENTS
Defendant did not order a transcript of the trial.
references in his brief are to the video.

The only

The Utah Rules of

Appellate Procedure do not provide that references to the record
may consist of references to the video recording of the
proceedings.

Rather, the Rules mandate a transcript if there is

a challenge to the sufficiency of the evidence, which many of
defendant's claimed errors appear to be.
As defendant has not met his burden of providing an adequate
record on appeal, this court must assume the regularity of the
proceedings below.
The jury instructions defendant claims that should have been
given, are not relevant.

Even if the officer failed to inform

the defendant he was under arrest, and even if that amounts to an
illegal arrest, State

v. Gardiner,

814 P.2d 568 (Utah 1991) makes

it clear that a person may not resist an illegal arrest.
In reviewing a challenge to the sufficiency of the evidence
supporting a jury verdict, this court should review th€> evidence
and all inferences reasonably drawn therefrom in the light most
favorable for the jury verdict.

There was no reference, to the

record, made by the defendant that is contrary to the verdict and
therefore there was sufficient evidence to support the verdict.

4

ARGUMENT
POINT I
THE VERDICT SHOULD BE AFFIRMED BECAUSE THE DEFENDANT
HAS FAILED TO MEET HIS BURDEN OF PROVIDING THIS COURT
WITH AN ADEQUATE RECORD OF THE PROCEEDINGS BELOW
Defendant did not request a transcript of the trial
proceedings.

He makes no reference to the record in his brief

except to reference "video time spot", which is assumed to be the
video recording of the proceedings, as there are no longer court
reporters for misdemeanor trials.

Rule 24(a)(7) Utah R. App. P.

(Addendum A) requires that "All statements of fact and references
to the proceedings below shall be supported by citations to the
record in accordance with paragraph (e) of this rule."
(e) deals with References

in briefs

to the record

Paragraph

and states

"References shall be made to the pages of the original record as
paginated pursuant to Rule 11(b)..."

Rule 11(b) deals with

pagination and indexing of the record by the clerk of the court.
Rule 11(a) provides that "The original papers and exhibits filed
in the trial court, the transcript

of proceedings, if any, the

index prepared by the clerk of the trial court, and the docket
sheet, shall constitute the record on appeal in all cases."
(Emphasis added).

There is no provision in the Rules of

Appellate Procedure that the record may consist of the video
recording of the proceedings.
Rule 11(e)(2) Utah R. App. P. (Addendum B) mandates a
5

transcript of the evidence if the appellant intends to urge on
appeal that a finding or conclusion is unsupported by or is
contrary to the evidence.

Rule 11(e) (2) also states that neither

the court or the appellee is obligated to correct appellant's
deficiencies in providing the relevant portions of the
transcript.

Several arguments made by the defendant are that the

verdict was not supported by the evidence.
"On appeal, it is the defendant's obligation to provide
supporting arguments by citation to the record.

A

If an appellant

fails to provide an adequate record on appeal, this Court must
assume the regularity of the proceedings below.' " State
Litherland,

12 P.3d 92 (Utah 2000).

omitted).

v.

(quotations and citations

To meet his burden of showing error below, the

Appellant "...must provide this court with a complete record of
all evidence relevant to the alleged error.
11(e)(2).

Utah R. App. P.

In the absence of a complete record *we assume that

the proceedings at trial were regular and proper.' " Turner
Nelson.

v.

872 P.2d 1021 (Utah 1994).
POINT II

IT WOULD NOT HAVE BE PROPER TO GIVE THE JURY INSTRUCTIONS
DEFENDANT CLAIMS SHOULD HAVE BEEN GIVEN
This court should deny Defendant's claimed error of not
giving two jury instructions because there is nothing in the
record to show they were even submitted or that there was

6

evidence that would make giving them relevant.

He also claims

his counsel was in error for not submitting them.
His argument appears to be that the officer did not inform
him of his intention to make the arrest and none of the
exceptions to this notice of arrest were present.

He also

appears to be arguing that he acted in self-defense to an illegal
arrest.
State

v. Gardiner.

814 P.2d 568 (Utah 1991) makes it clear

that a person may not resist an illegal arrest or search if the
officer is acting within the scope of authority of a police
officer.

Within the "scope of authority" means the officer is

doing what he is employed to do, not engaging in a personal
frolic of his own. Gardiner

There is nothing in the record to

indicate the officers were acting outside the scope of their
authority when arresting the defendant.

The jury had to

necessarily find that the elements for assault and interference
were met.

One of the elements for assault is "that the officer

was acting within the scope of the officer's authority as a peace
officer."

Similarly, one of the elements of interference with

arresting officer is "that a peace officer was seeking to effect
a lawful arrest".
The defendant in State

v. Holbert,

61 P.3d 291 (Utah Ct.

App. 2002) made a claim that his trial counsel was ineffective
for failing to request a jury instruction on self-defense.

7

The

court noted that a self-defense instruction was appropriate only
if there was evidence that provided some reasonable basis that an
offense was committed in self-defense.

The court found that

trial counsel justifiably determined that there was no reasonable
basis for a self-defense instruction.

Furthermore, even if trial

counsel should have requested a self-defense instruction the
defendant did not demonstrate prejudice by showing how the
outcome of the case would have been different if the instruction
had been given.
In the instant case, there was no reason for trial counsel
to request a jury instruction that the officer should have
informed the defendant that he intended to make the arrest and
that none of the exceptions applied.

In view of the

Gardiner

case, even if the officer made an illegal arrest by failing to
state he was arresting the defendant, the defendant still cannot
forcibly resist the arrest.

Additionally, the defendant has

failed to demonstrate any prejudice by showing how the outcome of
the trial would have been different if the instruction had been
given.
POINT III
THERE WAS SUFFICIENT EVIDENCE TO SUPPORT THE JURY VERDICT
Defendant makes many allegations throughout his brief that
have no reference to the record such as the following:

that the

officers made false statements; that the state put on perjured

8

testimony; that the prosecutor lead the witnesses; that the State
withheld exculpatory evidence; that he did not impede the
detention by the officer; that he had a right to act in selfdefense etc.

The court should not consider any of these self

serving unsupported allegations as there is no record to support
them.
Even if there were some support in the record for the
allegations made by the defendant, when the court is examining a
challenge to the sufficiency of the evidence supporting a jury
verdict, it should "...review the evidence and all inferences
reasonably drawn therefrom in the light most favorable to the
jury verdict."

State

v. Fedorowicz.

52 P.23d 1194 (Utah 2002).

(citations omitted)
It should "...assume that the jury believed the evidence
that supports the verdict.'' (citations omitted) A jury
conviction should be reversed "for insufficient evidence
'only if the evidence presented at trial is so insufficient
that reasonable minds could not have reached the verdict.' "
(citations omitted). Further, in reviewing the sufficiency
of the evidence, this court should "...refuse to xreevaluate the credibility of witnesses or second-guess the
jury's conclusion.' " State v.
Fedorowicz
There was no evidence offered by the defendant, with
reference to the record, that contradicts the jury verdict.
CONCLUSION
For the forgoing reasons, the State respectfully requests
that this Court affirm the jury verdicts.

9

RESPECTFULLY SUBMITTED this^/^f

day of June, 2004.

JoANN B. STRINGHAM
Uintah County Attorney
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CERTIFICATE OF MAILING
I hereby certify that two true and accurate copies of the
foregoing BRIEF OF APPELLEE were mailed, postage prepaid, to
Daniel Collier, defendant pro se, 2076 North 3250 West, Vernal,
Utah 84078, this
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day of June, 2004.
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ADDENDUM A

Rule 24

UTAH RULES OF APPELLATE PROCEDURE

peal, and if the facts already appearing in the
record are sufficient to make the claim, a remand is not needed. If defendant merely hopes
to discover evidence suggesting ineffectiveness,
a remand is not allowed, because the purpose of
the rule is not to hold a "mini-trial" on ineffectiveness of counsel. State v. Johnston, 2000 UT
App 290, 13 R3d 175.

562

Cited in State v. Classon, 935 P.2d 524 (Utah
Ct. App. 1997), cert, granted, 945 P.2d 1118
(Utah 1997); State v. Bredehoft, 966 R2d 285
(Utah Ct. App. 1998), cert, denied, 982 P.2d 88
(Utah 1999); State v. Simmons, 2000 UT App
190, 398 Utah Adv. Rep. 7; State v. Mecham,
2000 UT App 247 9 P 3d 777

Rule 24. Briefs.
(a) Brief of the appellant. The brief of the appellant shall contain under
appropriate headings and in the order indicated:
(a)(1) A complete list of all parties to the proceeding in the court or agency
whose judgment or order is sought to be reviewed, except where the caption of
the case on appeal contains the names of all such parties. The list should be set
out on a separate page which appears immediately inside the cover.
, (a)(2) A table of contents, including the contents of the addendum, with page
references.
• (a)(3) A table of authorities with cases alphabetically arranged and with
parallel citations, rules, statutes and other authorities cited, with references to
the pages of the brief where they are cited.
(a)(4) A brief statement showing the jurisdiction of the appellate court.
(a)(5) A statement of the issues presented for review, including for each
issue: the standard of appellate review with supporting authority; and
(a)(5)(A) citation to the record showing that the issue was preserved in the
trial court; or
(a)(5)(B) a statement of grounds for seeking review of an issue not preserved
in the trial court.
(a)(6) Constitutional provisions, statutes, ordinances, rules, and regulations
whose interpretation is determinative of the appeal or of central importance to
the appeal shall be set out verbatim with the appropriate citation. If the
pertinent part of the provision is lengthy, the citation alone will suffice, and the
provision shall be set forth in am addendum to the brief under paragraph (11)
of this rule.
(a)(7) A statement of the case. The statement shall first indicate briefly the
nature of the case, the course of proceedings, and its disposition in the court
below. A statement of the facts relevant to the issues presented for review shall
follow. All statements of fact and references to the proceedings below shall be
supported by citations to the record in accordance with paragraph (e) of this
rule.
(a)(8) Summary of arguments. The summary of arguments, suitably
paragraphed, shall be a succinct condensation of the arguments actually made
in the body of the brief. It shall not be a mere repetition of the heading under
which the argument is arranged.
(a)(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the issues presented, including the
grounds for reviewing any issue not preserved in the trial court, with citations
to the authorities, statutes, and parts of the record relied on. A party
challenging a fact finding must first marshal all record evidence that supports
the challenged finding.
(a)(10) A short conclusion stating the precise relief sought.
(a)(ll) An addendum to the brief or a statement that no addendum is
necessary under this paragraph. The addendum shall be bound as part of the
brief unless doing so makes the brief unreasonably thick. If the addendum is
bound separately, the addendum shall contain a table of contents. The
addendum shall contain a copy of:
(a)(ll)(A) any constitutional provision, statute, rule, or regulation of central
importance cited in the brief but not reproduced verbatim in the brief;
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(a)(ll)(B) in cases being reviewed on certiorari, a copy of the Court of
Appeals opinion; in all cases any court opinion of central importance to the
appeal but not available to the court as part of a regularly published reporter
service; and
(a)(ll)(C) those parts of the record on appeal that are of central importance
to the determination of the appeal, such as the challenged instructions,
findings of fact and conclusions of law, memorandum decision, the transcript of
the court's oral decision, or the contract or document subject to construction.
(b) Brief of the appellee. The brief of the appellee shall conform to the
requirements of paragraph (a) of this rule, except that the appellee need not
include:
(b)(1) a statement of the issues or of the case unless the appellee is
dissatisfied with the statement of the appellant; or
(b)(2) an addendum, except to provide material not included in the addendum of the appellant. The appellee may refer to the addendum of the
appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of the
appellee, and if the appellee has cross-appealed, the appellee may file a brief in
reply to the response of the appellant to the issues presented by the crossappeal. Reply briefs shall be limited to answering any new matter set forth in
the opposing brief. The content of the reply brief shall conform to the
requirements of paragraph (a)(2), (3), (9), and (10) of this rule. No further
briefs may be filed except with leave of the appellate court.
(d) References in briefs to parties. Counsel will be expected in their briefs
and oral arguments to keep to a minimum references to parties by such
designations as "appellant" and "appellee." It promotes clarity to use the
designations used in the lower court or in the agency proceedings, or the actual
names of parties, or descriptive terms such as "the employee," "the injured
person," "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the pages
of the original record as paginated pursuant to Rule 1Kb) or to pages of any
statement of the evidence or proceedings or agreed statement prepared
pursuant to Rule 11(f) or 11(g). References to pages of published depositions or
transcripts shall identify the sequential number of the cover page of each
volume as marked by the clerk on the bottom right corner and each separately
numbered page(s) referred to within the deposition or transcript as marked by
the transcriber. References to exhibits shall be made to the exhibit numbers. If
reference is made to evidence the admissibility of which is in controversy,
reference shall be made to the pages of the record at which the evidence was
identified, offered, and received or rejected.
(f) Length of briefs. Except by permission of the court, principal briefs shall
not exceed 50 pages, and reply briefs shall not exceed 25 pages, exclusive of
pages containing the table of contents, tables of citations and any addendum
containing statutes, rules, regulations, or portions of the record as required by
paragraph (a) of this rule. In cases involving cross-appeals, paragraph (g) of
this rule sets forth the length of briefs.
(g) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the party
first filing a notice of appeal shall be deemed the appellant for the purposes of
this rule and Rule 26, unless the parties otherwise agree or the court otherwise
orders. The brief of the appellant shall not exceed 50 pages in length. The brief
of the appellee/cross-appellant shall contain the issues and arguments involved in the cross-appeal as well as the answer to the brief of the appellant
and shall not exceed 50 pages in length. The appellant shall then file a brief
which contains an answer to the original issues raised by the appellee/crossappellant and a reply to the appellee's response to the issues raised in the
appellant's opening brief. The appellant's second brief shall not exceed -25
pages m length. The appellee/cross-appellant may then file a second brief, not
to exceed 25 pages m length, which contains only a reply to the appellant's

Rule 24
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answers to the original issues raised by the appellee/cross-appellant's first
brief. The lengths specified by this rule are exclusive of table of contents, table
of authorities, and addenda and may be exceeded only by permission of the
court. The court shall grant reasonable requests, for good cause shown.
(h) Briefs in cases involving multiple appellants or appellees. In cases
involving more than one appellant or appellee, including cases consolidated for
purposes of the appeal, any number of either may join in a single brief, and any
appellant or appellee may adopt by reference any part of the brief of another.
Parties may similarly join in reply briefs.
(i) Citation of supplemental authorities. When pertinent and significant
authorities come to the attention of a party after that party's brief has been
filed, or after oral argument but before decision, a party may promptly advise
the clerk of the appellate court, by letter setting forth the citations. An original
letter and nine copies shall be filed in the Supreme Court. An original letter
and seven copies shall be filed in the Court of Appeals. There shall be a
reference either to the page of the brief or to a point argued orally to which the
citations pertain, but the letter shall without argument state the reasons for
the supplemental citations. Any response shall be made within 7 days of filing
and shall be similarly limited.
(j) Requirements and sanctions. All briefs under this rule must be concise,
presented with accuracy, logically arranged with proper headings and free
from burdensome, irrelevant, immaterial or scandalous matters. Briefs which
are not in compliance may be disregarded or stricken, on motion or sua sponte
by the court, and the court may assess attorney fees against the offending
lawyer.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995; April 1, 1998;
November 1, 1999; April 1, 2003.)
Advisory Committee Note. — Rule 24
(a)(9) now reflects what Utah appellate courts
have long held. See In re Beesley, 883 P.2d 1343,
1349 (Utah 1994); Newmeyer v. Newmeyer, 745
R2d 1276, 1278 (Utah 1987). '"lb successfully
appeal a trial court's findings of fact, appellate
counsel must play the devil's advocate. '[Attorneys] must extricate [themselves] from the client's shoes and fully assume the adversary's
position. In order to properly discharge the
[marshalling] duty..., the challenger must
present, in comprehensive and fastidious order,
every scrap of competent evidence introduced
at trial which supports the very findings the
appellant
resists.'" ONEIDAISLIC,
v.
ONEIDA Cold Storage and Warehouse, Inc.,

872 P.2d 1051,1052-53 (Utah App. 1994) (alteration in original) (quoting West Valley City v.
Majestic Inv. Co., 818 P.2d 1311, 1315 (Utah
App. 1991)). See also State ex rel. M.S. v.
Salata, 806 P.2d 1216, 1218 (Utah App. 1991);
Bell v. Elder, 782 P.2d 545, 547 (Utah App.
1989); State v. Moore, 802 P2d 732, 738-39
(Utah App. 1990).
The brief must contain for each issue raised
on appeal, a statement of the applicable standard of review and citation of supporting authority.
Amendment Notes. — The 2003 amendment deleted Subdivision (k) pertaining to brief

NOTES TO DECISIONS
Constitutional arguments.
Contents.
—Argument.
—Inappropriate language.
—Standard of review.
—Statement of facts with citation to record.
Failure to file.
—Defective appeal.
Issues not raised at trial
Noncompliance with rule.
Properly documented argument.
Reply brief.
Cited.
Constitutional arguments.
In order to make an argument for an innovative interpretation of a state constitutional pro-

vision textually similar to a federal provision,
the following points should be developed and
supported with authority and analysis. First,
counsel should offer analysis of the unique
context in which Utah's constitution developed
with regard to the issue at hand. Second, counsel should demonstrate that state appellate
courts regularly interpret even textually similar state constitutional provisions in a manner
different from federal interpretations of the
United States Constitution and that it is entirely proper to do so in our federal system.
Third, citation should be made to authority
from other states supporting the particular
construction urged by counsel. State v. Bobo,
803 R2d 1268 (Utah Ct. App. 1990).
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Rule 11

(c) Filing of response. The party moved against shall have 10 days from the
service of such a motion in which to file a response. An original response and
seven copies shall be filed in the Supreme Court. An original response and four
copies shall be filed in theOourt of Appeals.
(d) Submission of motion; suspension of further proceedings. Upon the filing
of a response or the expiration of time therefor, the motion shall be submitted
to the court for consideration and an appropriate order. The time for taking
other steps in the appellate procedure is suspended pending disposition of a
motion to affirm or reverse or dismiss.
(e) Ruling of court. The court, upon its own motion, and on such notice as it
directs, may dismiss an appeal or petition for review if the court lacks
jurisdiction; or may summarily affirm the judgment or order which is the
subject of review, if it plainly appears that no substantial question is presented; or may summarily reverse in cases of manifest error.
(f) Deferral of ruling. As to any issue raised by a motion for summary
disposition, the court may defer its ruling until plenary presentation and
consideration of the case.
(Amended effective April 1, 1996; April 1, 2004.)
Amendment Notes. — The 2004 amendment, in Subdivision (a), changed the time
allowed for a motion to dismiss for lack of

jurisdiction from 10 days to "at any time" and
made related stylistic changes,

NOTES TO DECISIONS
Dismissal by court.
Permissive nature of motion.
Summary affirmance.
Time for
filing.
Cited.
. ,,
.
n.
Dismissal by court.
Appeal appropriate for summary disposition
(i.e."dismissal)on court's own motion. See
Thompson v. Jackson, 743 P.2d 1230 (Utah Ct.
App. 1987).
Permissive nature of motion.
Appellate court's lack of jurisdiction to consider defendant's cross-appeal was not waived
by plaintiff's failure to move for dismissal under Subdivision (a). This rule is permissive, not
mandatory, and a lack of subject matter jurisdiction cannot be waived. Glezos v. Frontier
Inv., 896 R2d 1230 (Utah Ct. App. 1995).
Summary affirmance.
Summary affirmance under this rule is a

determination of the appeal on its merits, after
the parties have been afforded a full and adequate opportunity to present relevant arguments and authorities. An appellate court's
rejection of appellant's contentions as unmeritorious does not deny him his right of appeal.
Hernandez v. Hayward, 764 P.2d 993 (Utah Ct.
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Time for filing.
A motion for summary disposition that is
clearly meritorious supports a suspension of
thetimelimitation contained in this rule,
Bailey v. Adams, 798 P.2d 1142 (Utah Ct. App.
1990).
Cited in Benchmark, Inc. v. Salt Lake Valley
Mental Health Bd., Inc., 830 P.2d 218 (Utah
1991).

Rule 11. The record on appeal.
(a) Composition of the record on appeal. The original papers and exhibits
filed in the trial court, the transcript of proceedings, if any, the index prepared
by the clerk of the trial court, and the docket sheet, shall constitute the record
on appeal in all cases. A copy of the record certified by the clerk of the trial
court to conform to the original may be substituted for the original as the
record on appeal. Only those papers prescribed under paragraph (d) of this rule
shall be transmitted to the appellate court.
(b) Pagination and indexing of record.
(b)(1) Immediately upon filing of the notice of appeal, the clerk of the trial
court shall securely fasten the record in a trial court case file, with collation in
the following order:
(b)(1)(A) the index prepared by the clerk;
(b)(1)(B) the docket sheet;

Rule 11

UTAH RULES OF APPELLATE PROCEDURE

546

(b)(1)(C) all original papers in chronological order;
(b)(1)(D) all published depositions in chronological order;
(b)(1)(E) all transcripts prepared for appeal in chronological order; and
(b)(1)(F) a list of all exhibits offered in t h e proceeding.
(b)(2)(A) The clerk shall mark the bottom right corner of every page of the
collated index, docket sheet, and all original papers as well as the cover page
only of all published depositions and the cover page only of each volume of
transcripts constituting the record with a sequential number using one series
of numerals for the entire record.
(b)(2)(B) If a supplemental record is forwarded to t h e appellate court, the
clerk shall collate the papers, depositions, and transcripts of t h e supplemental
record in t h e same order as the original record and m a r k t h e bottom right
corner of each page of the collated original papers as well as t h e cover page only
of all published depositions and the cover page only of each volume of
transcripts constituting the supplemental record with a sequential number
beginning with the number next following the number of t h e last page of the
original record.
(b)(3) The clerk shall prepare a chronological index of the record. The index
shall contain a reference to the date on which the paper, deposition or
transcript was filed in the trial court and the starting page of the record on
which t h e paper, deposition or transcript will be found.
(b)(4) Clerks of the trial and appellate courts shall establish rules and
procedures for checking out the record after pagination for use by the parties
in preparing briefs for an appeal or in preparing or briefing a petition for writ
of certiorari.
(c) Duty of appellant After filing the notice of appeal, the appellant, or in the
event t h a t more t h a n one appeal is taken, each appellant, shall comply with
the provisions of paragraphs (d) and (e) of this rule and shall take any other
action necessary to enable the clerk of t h e trial court to assemble and t r a n s m i t
the record. A single record shall be transmitted.
(d) Papers on appeal.
(d)(1) Criminal cases. All of the papers in a criminal case shall be included
by the clerk of the trial court as part of the record on appeal.
(d)(2) Civil cases. Unless otherwise directed by t h e appellate court upon sua
sponte motion or motion of a party, the clerk of the trial court shall include all
of the papers in a civil case as part of t h e record on appeal.
(d)(3) Agency cases. Unless otherwise directed by t h e appellate court upon
sua sponte motion or motion of a party, the agency shall include all papers in
the agency file as part of the record.
(e) The transcript of proceedings; duty of appellant to order; notice to
appellee if partial transcript is ordered.
(e)(1) Request for transcript; time for filing. Within 10 days after filing the
notice of appeal, the appellant shall request from the court executive a
transcript of such parts of the proceedings not already on file as the appellant
deems necessary. The request shall be in writing and shall state t h a t the
transcript is needed for purposes of an appeal. Within the same period, a copy
shall be filed with the clerk of the trial court and t h e clerk of the appellate
court. If the appellant desires a transcript in a compressed format, appellant
shall include the request for a compressed format within the request for
transcript. If no such parts of the proceedings are to be requested, within the
same period the appellant shall file a certificate to t h a t effect with the clerk of
the trial court and a copy with the clerk of the appellate court.
(e)(2) Transcript required of all evidence regarding challenged finding or
conclusion. If the appellant intends to urge on appeal t h a t a finding or
conclusion is unsupported by or is contrary to the evidence, the appellant shall
include m the record a transcript of all evidence relevant to such finding or
conclusion Neither the court nor the appellee is obligated to correct appellant's
deficiencies in providing tne relevant portions of the transcript.
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(e)(3) Statement of issues; cross-designation by appellee. Unless the entire
transcript is to be included, the appellant shall, within 10 days after filing the
notice of appeal, file a statement of t h e issues t h a t will be presented on appeal
and shall serve on the appellee a copy of the request or certificate and a copy
of the statement. If the appellee deems a transcript of other parts of the
proceedings to be necessary, the appellee shall, within 10 days after the service
of the request or certificate and the statement of the appellant, file and serve
on the appellant a designation of additional parts to be included. Unless within
10 days after service of such designation the appellant has requested such
parts and has so notified the appellee, the appellee may within the following 10
days either request the parts or move in the trial court for an order requiring
the appellant to do so.
(f) Agreed statement as the record on appeal. In lieu of the record on appeal
as defined in paragraph (a) of this rule, the parties may prepare and sign a
statement of the case, showing how the issues presented by the appeal arose
and were decided in the trial court and setting forth only so many of the facts
averred and proved or sought to be proved as are essential to a decision of the
issues presented. If the statement conforms to the truth, it, together with such
additions as the trial court may consider necessary fully to present the issues
raised by the appeal, shall be approved by the trial court. The clerk of the trial
court shall transmit the statement to the clerk of the appellate court within the
time prescribed by Rule 12(b)(2). The clerk of the trial court shall transmit the
index of the record to the clerk of the appellate court upon approval of the
statement by the trial court.
(g) Statement of evidence or proceedings when no report was made or when
transcript is unavailable. If no report of the evidence or proceedings a t a
hearing or trial was made, or if a transcript is unavailable, or if the appellant
is impecunious and unable to afford a transcript, the appellant may prepare a
statement of the evidence or proceedings from the best available means,
including recollection. The statement shall be served on t h e appellee, who may
serve objections or propose amendments within 10 days after service. The
statement and any objections or proposed amendments shall be submitted to
the trial court for settlement and approval and, as settled and approved, shall
be included by the clerk of the trial court in the record on appeal.
(h) Connection or modification of the record. If any difference arises as to
whether the record truly discloses what occurred in the trial court, the
difference shall be submitted to and settled by t h a t court and the record made
to conform to the t r u t h . If anything material to either party is omitted from the
record by error or accident or is misstated, the parties by stipulation, the trial
court, or the appellate court, either before or after the record is transmitted,
may direct t h a t the omission or misstatement be corrected and if necessary
t h a t a supplemental record be certified and transmitted. The moving party, or
the court if it is acting on its own initiative, shall serve on the parties a
statement of the proposed changes. Within 10 days after service, any party
may serve objections to the proposed changes. All other questions as to t h e
form and content of the record shall be presented to the appellate court.
(Amended effective October 1, 1992; July 1, 1994; April 1, 1995; J a n u a r y 1,
1998, April 1, 1998; November 1, 1999; April 1, 2001; November 1, 2002.)
A d v i s o r y C o m m i t t e e N o t e . — The rule is
amended to make applicable m the Supreme
Couji a procedure of the C o u u o f a p p e a l s foi
p r e p a i m g * u a n s e n p t wheie tiie record is
maintained hv an electronic recording device
The nile i^ inc/iifed s h a h t h fiorr the foimej
Toui t of Appeals i ule to make it the appellant ^
responsibility not the clerks responsibility te
a n a i . ' e in t^c piehci tion of U e 'iansc f i r ^.

A m e n d m e n t N o t e s . — The 2001 amendment added Subdivision (bKl)(F l making a related change
The 2002 amendment rewrote Subdivisions
(dK2) and «d)(3», substituting the present provisions fc* a aetaiieri list of papers to be filed
ana deietec ' . r a civil case a1 ter fc afford a
iranscriDt «n. J r c f rst sentence of Subdivision

